The JUDGES Opinions delivered before His Grace the Lord 
Chancellor of Ireland, in the Cauſe between Fobn St, Leger, 
Eſq; Plaintiff, and Foby Barrett, Eſq; Defendant. Taken 
by the Regiſter of the High Court of Chancery, Saturday 
the 8th of February, 1678. 


PRESEN T, 


Lord Chancellor , | Mr. Tuſtice Johnſon, 
Lord Chief Fuſtice Booth, ({ Mr. Fuſtice Jones, 
Lord Chief Baron, Sir Richard Reynell. 


Sir Richard Kennedy, 


HE Notes of the 10th of May, 1678, Read. Lord Chancellor, the Notes 
are ſhort in this, for His Grace gave a Reaſon why this Court may deter- 
mine points of Law, was becauſe the Court may have the Judges preſent. 


The latter part of the Notes 9th of Decemb. Read. 


Sir Richard Reynel, That upon the hearing of this Cauſe, ſeveral points fell out ; that of 
the Intail, and that of the Remitter : As to the Intail, the Court by Approbation of the 
ies, ſent it to be tryed, and the Jury ſaid they did not find any Intail, and the Court 
eclared the Verdi& ſufficient and fatisfatory. So that of the Intail is now out of doors ? 
but the Defendant faith, h there were no Intail, yet the Intent of the Will is for 
him, and for the Opinion of the Judges, upon the Conſtruction of the Will the Judges 
called together z ſaith, There was an Original Equity, becauſe the Witneſſes in England. 
Several Caſes have been put concerning the favourable Conſtruftion of Wills; for that 
faith, Where Lands are given by a Will, the words muſt carry it 3 the Defendant hath 
urged the Preamble and Body of the Will, the Intail by Reputation. Sir William Bar- 
rett's Anſwer, That the Teſtator was conſulting Juſtice and Conſcience. Pray where was 
uſtice and Conſcience, to difinherit the Right Heir 2 That of Juſtice and Conſcience may 
broken off after the wrangling World : but if you carry Juſtice and Conſcience to the 
Intail, conceives that of Juſtice and Conſcience is ſubſervient to the Conſtruftion, for the 
Plaintiff as well as for Defendant. You muſt look upon it now, as if there were no In- 
rail 3 and if fo by the words of the Will, it muſt be, as 1f he had (aid the Lands, for which 
there is no Intail, muſt go to my Uncle Sz. Leger : It cannot be denied but the greateſt 
part of the Lands came by the Mother, and that might raiſe a doubt in Sir Wiliam, that 
the Lands were not Intailed ; and therefore he faith, Thoſe Intailed, I give to thoſe 3 not 
latailed I give to the Plaintiff; doth acknowledge, that if he had referred to the Inquifi- 
tions, the Caſe would have been ſtronger ; as in Mollirenx's Caſe ſaith, It is not left to the 
Defendant by Name, nor what Eſtate, nor what Lands, only to the Right Heir, faith, He 
hath looked over all the Witneſſes on both fides 3 and it ſeems to him, that there are more 
Witneſſes, and of better quality on the part of the Plaintiff, than on the part of the De- 
fendant. The uſe he makes of this, is, That there would be great inconvenience to the 
je& to allow Conſtrution de horſe ; concludes as to this poiat, that the words of the 
Will, and not the intent ought to govern: As to the Inquiſitions, muſt look upon as a 
Collafion or Contrivance ; for here 1s an Eſtate of 10co l. per Armwmr, and yet the perſon 
concerned knows nothing of them. Then the Feofinent by Andrew, was but a Gontri- 
vance to draw his Wives Eſtate to him, and enable him to make Intail 3 conceives that 
neither the Witneſles, nor the Inquifitions, nor the Anſwer ought to give the Court ground 
to mami of the Lands otherwiſe than according to the words of the Will. As' to 
Sir Moyle Finches Caſe, there the Mannor had been once a Mannor de fas, but diflolved 
by accident, ſo not a-kin to this Caſe, ay og the Cafe Hob:32. there was a Wife de 
fao, 
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faFo, but here is no Intail de faFo 3 If there had been an Intail produced, ſomething 
might have been ſaid. As to the Caſe Anderſon 188, there it was, I deviſe all my Lands In- 
tail, not adjudged all my Lands that I thought Intailed 3 As to the Cale in Stiles, that 
Tythes ſhall be intended , there it was upon a fair Conſtruction. In this Cafe you muſt 
fetch all out of Averments; you mult aver for the Perſon 3 you mult aver for the Eſtate; 
yon mult aver for the Land ; you can have nothing but by Averment 5 That the Defen- 
dants Councel would have it ſtrong enough to farercept the Deviſer, and not ftr 
enough to intercept the Heir, for which he ſees no reaſori at all: To allow Foreign 
Conſtrutions, would be of great inconvenience, for Witneſſes may ſweat one way, and 
Witneſſes the other 3 Therefore it is a' good Rule of .Law, that the Law ſhould be cer- 
rain in ſuch Caſes, and that it might arile out of the Letter of the Will ; and for this re- 
lies upon the Lord Chenyes Caſe, and the Cale 'of Brett ard Rigden in Plowden. In this 
latter Caſe the Teſtator told, that his Son ſhould have the Land : bur the ,Judges ſaid this 
would not do, becauſe Lands muſt paſs by Writing ; bat theſe words nor in Writing, will 
inſtance one Caſe more, that is 2 Leorerd 70. faith, That to him it ſeems very plain, that 
as this Caſe is, the Plaintiff ought to be put into the poſſeſſion of the Lands, and that he 
ought to have a Decree accordingly : according to the prayer of his Bill, faith, If he be 
put into poſicſſion, he mult reſort again to this Court, it the Heir ſhould commence action 
to prove the Will. ; : | ; 

Mr. Juſtice Jozes premiſeth two things : Firſt, That the Defendant is the perſon in- 
tended, and *tis ſo agreed. Next, If the Lands be Intailed, the Defendant is true and 
lawful Heir ; will not ſpeak to the Verdict, though he conceives much might be ſaid, be- 
cauſe he finds he is reſtrained as to that, will ſpeak of what hapned before the Death 
of Sir !Villiam Barrett, will ſpeak to the Reputation : The Inquiiition was taken before 
the Chief Juſtice of Mu-jter, and it finds the Deed, which is to be believed before all 
Witneſles, if there were Ten thouſand Witnefles. How this Intail has been defeated, can- 
not ſav; as to the Will of Old Andrew, no mention there, that it was Katherines Eſtate: As 
to the Inquiſition, after the death of Sir James, no mention the Eſtate was Katherines, 
and Andrew complained her Joynture was too heavy for his Eſtate : It appears too, thar 
Katherine took to her Joynture. Then the ſecond Inquiſition was taken before Sir P. 
Percival, who very well underſtood what Tatails were. There was another Inquiſition 
taken after the death of Sir Andrew, will reflect upon none ; but it was taken before 
Mr. Mead, and it was taken by new men, who might not be knowing in the Settlements, 
Now we'l ſpeak, what the intent cf a Teſtator does operate in a Will, next as to the Re- 
putation, as to the intent. It is the thing that in Law is always taken to guide the Will ; 
for this Plowden, Hill and Cradocks Caſe 107. the ſame Book Feldons Cale 516. Hob. 75. 
what was the intent here, I leave all my Eſtate Intailed to the Right and lawful Heir : 
It is the duty of Juſtice to give to every one what belongs to him, and Conſcience to per- 
form the Truſt repoſed in him, upon creating of the Intail, as to Chenyes Caſe, conceives 
it makes wholly for the Defendant, for there an Averment was allowed that Jobr was 
the perſon intended. In E. 3's time, a man had two Sons of one name, and their Aver- 
ment was allowed : So in Fitz-Herbert, 22 Title Deviſe, which was a much ſtronger Caſe 
than this. And Sir Moyle Finches Caſe is, That things ſhall paſs by Reputation, and ſo 
2 Leon. 120. will conſider a little of the Intail. No doubt but there was an Intail, were 
it the Eſtate of Katherine, or the Eſtate of Andrew : but faith, If it were the Eſtate of 
Kathirine, it might have been defeated, either by Aion or Remitterz conceives Sir Arx- 
drew nor Sir James could be remitted, becauſe the Statute of Uſes, which fixed the Eſtate 
in them, and they muſt take accordingly : As to the objeGtion, that if there had been an 
Tntail, no need of Deviſe, if the Lands did not paſs by the Will to the Defendant, then 
he is in as a Diſſeiſor, and no Swbpena lyes againſt him 3 if they do paſs by the Will, the 
Plaintiff ought to be diſmiſſed 3 Concludes he conceives the Plaintiff ought to be diſmiſſed 
as to all the Lands that had the Reputation of an Intail, and have a Decree for all thoſe 
things that were purely in Fee- limple. ; 

'. Mr. Juſtice Johnſor, That 'eis a difficult thing to judge of intents, but no difficulty to 
judge of intents, according to what the Law diretts 3 Conceives the Queſtion before them 
is, Whether the Lands be deviſed to the Plaintiff or Defendant ? and conceives by the 
words of the Will, the Lands are deviſed to the Plaintiff, concerning Chatels, Intents have 
been admitted : and ſo — Lands 3 but then that intent muſk be Colleted out of 
the Will it ſelf; and the Statute diredts Lands diſpoſed by Will, muſt be by Will ia Wri- 
ting ; faith, The words are not ambiguous, they are plain, thoſe Intailed are ſo, thoſe not 
Intailed fo : The whole Will muſt be conſidered ; faith, the Defendants Councel object 
that he intended ſomething, for that he appointed Guardian, &c. From thence does not 
neceſſarily follow, that he intended to give any thing abſolutely, but conditionally ; Con- 
cludes he is of opinion the Lands are by the Will demiſed to the Plaintiff. 
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Sir Richard Kennedy, That the Court deſires only to know, that admit there 
be no Intail quid operator , what does paſs by the Will ; for that will not open 
the Curtain ſhut by the Court, only peep into the matter of the Intail. 

Lord Chancellor, That His Grace intends the Lords the Judges ſhould ſpeak o 
what they pleaſed. 

Sir Richard Kennedy, If no Tatail, no Will, an eafie way of Conveyance to a 
third perſon the Heir 3 Conceives the Lands had the Reputation of an Intail ; it is 
gray-headed ; *tis One hundred years old ; 'rwas believed by Sir William 3 the Coun- 
trey believed it 3 conceives the Will good to paſs to both, according to the intent 
of the Will : It appears to him that Sir William believed it to be an Intail, becauſe 
he faith, When his Soul fat upon his lips, and was ready to take wing, and fly to 
another world, I give as I ought to do. And it ſeems to him, that the Plaintiff 
alſo took it to be an Intail, by undertaking the Guardianſhip ; Obſerves that it 
appears by the proofs that Sir William was tempted at the time of his death to change 
his Will, and he anſwered with a que Dews conjunxit. Theſe which God hath joyned, 
I will not ſever. Then the Witneſſes ſpeak, That he ſaid he would Dock the In- 
tail, that implies he thought there was an Intail. Then it ſeems to him by the 
words of the Will, if he prove good for any thing, breed him as well as you can; 
if not, turn him amongſt the reſt, is an Argument there was a great ſtrugling the 
Teſtator had concerning the Defendant, how to diſpoſe of him 3 the words im- 
port, as if his Guardian ſhould breed him vertuouſly, and marry him advantage- 
ouſly ; and for the words, Turn him amongſt the reſi, cannot be conſtrued to turn the 
Defendant ont of bis Eſtate, but among his Popiſh kindred ; for certainly he intended 
he ſhould be bred a Proteſtant ; I leave all my Eſtate ; Shall it be all ? and ſhall ic 
be none, as ſome would have it? The Tefſtator begins, as in Juſtice and Conſcience 
I ought, and provides for payment of his debts. There was a debt due to the De- 
fendant, the Intailed Eſtate 3. believes if Sir 1/1/;am were here at this day, he would 
give it other Epithets than wrangling world ; Concludes, that he conccives that 
there was an Intail in Reputation, and that the Lands are well deviſed to the De- 
fendant by the Will, becauſe Sir William looked upon the Lands to be intailed 3 and 
if ſo conceives, though there were no Intail, that the Lands ſhall paſs to the Defen- 
dant by the intent, and the like Caſe concerning things in Reputation was Adjudged 
in 2 Leonerd, in =P Reports, and Crook Car. 271. 

In the Caſe at the Lands were reputed to be Intailed at the time of the deviſe; 
but it hath been objefted, that the Reputation was taken away, but conceives it 
was not for Reputation, is taken to be what the Countrey doth believe and know. 
Inſtanceth Sir Moyle Finches Caſe for Reputation ; ſaith-he has delivered his ſenſe, 
leaves it to His Graces better Judgment. 

Lord Chief Baron, The Bill is to prove the Will, and to have poſſeſſion: As to 
the firſt, it is agreed on all hands the Will well proved. As to the ſecond he is to 
ſpeak to, whether the Plaintiff ſhall be put into poſleſſion ; for that he muſt ſay 
now, as he ſaid formerly ; that the Verdid is not politive, it ought to be poſitive, 
either Negative or Affirmative, or the Court can make no Decree. Next it does 
not appear what Eſtate Sir William had to deviſe, it hath not been proved that he 
had an Eſtate in Fee, as to the Conſtruction of the Will, will take the ſame method 
he did when he ſpoke laſt ; faith, There are certain Rules and Grounds in the Law 
concerning the Expoſition of Wills. Firſt the Intent is to be found out 3 Next no 
violence offered to the Will. The Rules for Conſtruction of Wills appear in 
x Rolls 319. 

The Bevifor was a Gentleman of an ancient family, and had a fair Eſtate, and 
believed he had Lands which were Intailed, and Fee-fimple Lands ; the words, [ leave 
all my Lands Intail. It is to be conſidered, whether theſe words are Nugatory, or 
what they import. Firſt, they import that the Lands Intail ſhould be deviſed to the 
Defendant, for he does not pretend to be Heir at Law : It was Juſtice it (hould be ſo 
by Argument, ab extra 3 that is, the Statute de Donis Conditionalibus is ſo. Next ab 
intra, his Conſcience told him he ought to leave them to the right Heir. By the 
ſcope of the Will, and the intent of the Deviſor it may be Collefted the Deviior had 
Lands which he believed were Intailed, and which he intended ſhould go to his 
Heir intail. Then it appears by the Will, that the Deviſor had Lards in Fee 
Gaith, It is plain to him, that the Deviſor intended the Land intailed, or which he be- 


lieved to be intailed, ſhould go to the Defendant, thoſe in Fee to the Plaintiff If 
you ſhould make other Conſtrudtion, you will go contrary to the Will, and give 
that 
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that to Plaintiff, which was intended for Defendant, and give the Defendant no- 
thing 3 then there is no neceflity for ſuch Conſtruttion ;, that there was an Intail, 
you have the Reputation. 

Sir 1Vi/l;zm's Oath, Several Circumſtances that he believed it was Intailed, that 
he raiſed money on his Fee-fimple Lands 3 that he ſaid he would, Dock the Intail, 
will not ſpeak to the ewo firſt Inquititions, only to the third, which finds it Fee- 
ſimple Lands ; faith, The Eicheator was Judg and Party, and the Leaſe for years 
would have been in danger, if a Fee had not been found. The Dewiſor provides 
for the Education of the Defendant, and appoints a Guardian, which to him ſeems 
an undeniable Argument, that Sir IVilliam believed the Lands were Intailed ; for 
if no Eſtate, what needs a Guardian ? To give the Eltate to the Plaintiff, would be 
to make us ridiculous to poſterity, to give a thing againſt the intent of the Teſtator, 
and that a Guardian ſhould be appointed to one who hath no Eſtate. If none but 
the Deviſor himſclf had believed the Reputation, it would be ſufficient to paſs the 
Land, 1 J»/?. If a man deviſe i perpetxam, it ſhall be a Fee, that all the words may 
ſtand together, Fitz Herbert, Title, Deviſe 22. 

Theſe Caſes ſhew, that Wills ought to be expounded, that all parts may ſtand to- 
gether, and none reje&ted ; Conceives, that if the Lands that were Reputed to be 
Intailed, be given-to the Defendant, and thoſe in Fee to the Plaintiff; t all the 
parts of the Will, will ſtand together : The Plaintiffs Council would have the In- 
tent help the Plaintiff, and will not admit the Defendant to be helpt by the Intent; 
for it is as doubtful what Lands the Plaintiff ſhall have, as it is what the Defendant ſhall 
have. As to the perſon, conceives he is well deſcribed, both by the Will and Proofs, 
and the perſon intended by the Will. It hath been objetted Averment ſhall nor 
lye, for that conceives Averments 1n all Caſes, for clearing up the Intent of the 
Deviſor 3 and fo is Cheryes Caſe. Upon the whole matter conceives the Deviſe to the 
Defendant is good, and that he ought to be Diſmiſſed. 

Lord Chief Juſtice Booth, The Deviſing words are only material, and the point be- 
fore usz The queſtion, what deviſed to the Defendant? and if there be no Intail, how 
can it go to the Defendant ? There is another right Heir z 0m Ay aparig been 
that the Defendant is the perſon intended. His Opinion is, If there be no Intail, 
that nothing paſſeth to the Defendant : If there had been an Intail de jure, or de 
fa&o, it is likely his Opinion would have been otherwiſe. | 

Lord Chancellor : Being the Judges differ, will not take upon him now to 
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